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1 Introduction

The increased use of private enforcement brings Mvé number of potential benefits.
Principal among these is the possibility of inchegsthe incentives for the revelation of
private information, the main subject of this papgércompetition litigation by firms is to
augment the overall resources for the enforcemémbmpetition law, then the following
conditions must be met: the action brought by th in question (the plaintiff) obviates the
need for an intervention by the public enforcemaggncy (whether this is socially desirable
depends upon the relative efficiencies of the aimrent mechanisms); and, the prospect of
damages provides the plaintiff with incentivesdweaal private information which would not

otherwise have come to light.

It can be said that the information asymmetriesvbeh two firms who operate in the
same or related markets are smaller than thosehvehist between a competition authority
and the firms. Arguably the main benefit of privatdorcement is that it brings into the open
information about violations which competition antiies were not aware of, nor possibly

able to detect.

Not all types of private cases are likely to leadttie same degree of revelation of
crucial and valuable information. Following Kaupserd Snyder (1985), we divide private
litigation cases into two categories, in the foliog referred to asle novo andfollow-on.!
With a de novo case, a plaintiff initiates a private action basedan alleged breach of
competition law. The plaintiff must provide the eesary evidence to secure an infringement
decision and faces the risk of having to pay aitléa own costs, and possibly the costs of the
defendant, should it lose. The evidence providedirisctly tested in court and the plaintiff
has a strong incentive to reveal all informatiorhds which may lead to an infringement
decision. In dollow-on case, the would-be plaintiff waits for the deamsaf the competition
authority and only initiates a case where the igfeiment has been establisAdtbllow-on
cases are generally less expensive for the plgibtit how great the savings are depends on

the jurisdictions. These differ on whether or ra tlecision of the competition authority can

! We abstract from a discussion of where competiliom is being used as a shield as in, for examaelP
infringement case where the defendant offers andefdbased on Article 82. Of course in such cases th
defendant has no choice over proceedings.

2 |n the USfollow-on cases typically start well before the competitirihority has reached its decision. The
reason for this can be found in the incentive miediby class actions. Being the first law firm ting a suit
puts the firm is a strong position to be in chaofj¢he class action. Thus there may be a race leetleav firms

to initiate the case as soon as possible. In adtitegt where class actions are not generally availave would
expect the competition authority to have scrutidifee case and reached a decision before any jadtihiow-

on case by the plaintiff is initiated against theetefant.
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be used as conclusive evidence of a violation,itgathe plaintiff with the task merely of
establishing causality and the level of damagedloWeon cases can also increase the
potential for the revelation of private informatjagiving a would-be plaintiff an incentive to
alert the competition authority to a violation. Thialue of this information is, however,
tempered by the need on the part of the compet#ighority to exercise closer scrutiny to it
given the potential vested interest of a complaiméro is also a potential plaintiff. A future
plaintiff may have an incentive to provide partiat incomplete information to the
competition authority. Thus not only may more imh@ation be revealed througie novo

cases, but this information may be of higher “qyali

Both de novo and follow-on cases can be vehiclestlie revelation of private
information and may, therefore, lead to more irfement findings. Howevede novo cases
have far more merit insofar as they represent agmeutation of resources for the
enforcement of competition law which, providing th@re appropriate safeguards in place,
may be expected to lead to a higher level of detes against anticompetitive behaviour. A
follow-on case, on the other hand, involves freag® on public resources which has rather
colourfully been referred to as a case where “filgshcounsel can be cast as jackals to the
government's lion, arriving on the scene after senfercement or administrative agency has
made the kill”* There are other reasons besides for encouragingt@mplaintiffs to pursue

de novo rather than follow-on cases, and thesdiacgissed further in section 2.

Given the relative benefits to society of de noverdollow-on cases, it is important
to understand how to optimise an enforcement syétemprising of both public and private
elements) so that plaintiffs with access to sudfitiinformation to secure an infringement
finding do so without relying upon public resourckssection 3, we provide a simple model
to understand the relative incentives of a woulglaentiff to bring either type of case. We
show that, fode novo cases to be more attractive to would-be plaintifesxfollow-on cases,
the former should be relatively quick and not tostty. If this is not so, the case filtering and
evidence produced by the competition authority widlan that plaintiffs are better off trying
to persuade the competition authority to invesdgaith a view to pursuing &llow-on

action. Given the low incidence of private enforesmmin EU member states, this has clearly

% This free riding refers to the individual not hiearall the costs of the action it is taking forivate gain.
Where private enforcement leads to deterrence @f elarification of the law, we can identify anatlierm of
free-riding, that of the individual plaintiff by siety.

* In re Gulf Oil/Cities Service Tender Offer Litigan, 142 F.R.D. 588 (S.D.N.Y.1992), though useéhtiicate
the absence of free-riding in that case.
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been the dominant strategy for aggrieved firmsenith Section four of the paper discusses

policy implications and section 5 discusses thenmfiadings and concludes.

2 De novo vs. follow-on cases

The potential benefits to the plaintiff of de novo case over dollow-on case are
twofold. First, the case may be resolved fastepidally it can be more tightly defined than a
case brought by a competition authofifyurthermore, in the cases we envisage, the dfainti
already has in its possession relevant informafrom which, possibly with additional
information obtained through discovery, it can d¢ans the evidence necessary to pursue a
realistic infringement case through the court. Spesy well be of the essence to an
aggrieved firm, for example, if the competition l&sgsue involves predatory pricing, a timely
resolution may ensure that the plaintiff does it tae markef Secondly, the defendant in a
private case may be willing to settle, shortenihg tength and costs of the case. While
competition authorities often have the power toeaga settlement, even cartel cases where
those accused have admitted an infringement irrretur leniency, the duration of these
cases does not appear to be shortened dramafi¢aliyn the above discussion, it is clear
thatde novo cases can provide benefits to society by providingore efficient enforcement

mechanism (in terms of costs and time).

There are, however, a number of reasons why atgplamay prefer to pursue a
follow-on case instead, free-riding on the resosirgethe competition authority. One of the
relative benefits of dollow-on case is that the courts may be more preparedstenlito
economic arguments put forward by a competitiomautly than a private litigant, so that the
probability of a violation being established is leg. Secondly, because of its expertise in

competition analysis, the competition authoritytyipically less likely to make errors in its

®>We think this a reasonable assumption in mostscgseen that a de novo case will typically involire
resolution of a bilateral dispute between two firmbereas a case before the competition authordty imvolve
wider parties. More generally, a competition aditlyois likely to look at a broader range of issuwesmarkets
than would a private litigant.

® It should be noted, however, that under Regulafi#003 both the Commission and national competitio
authorities have power to impose interim remedietiqles 8 and 5 respectively).

" See e.g. Bremmer (2005), who looked at the efféa lenience program on the length of a competitio
authority investigation. He concludes (p.34): "imfation revelation may be accompanied by a reduatio
investigation and prosecution cost which we proyyhe duration of the investigation. Surprisinglyere is no
statistically significant relationship between istigation duration and cooperation, although theragye
duration of an investigation decreased after adgpthe leniency program. Perhaps, this is attritdatéo the
fact that while investigation is facilitated by ingkd self-reporting, prosecution becomes more esiparas the
assessment of penalties gets more time-consuming."
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decision® leading to greater predictability and hence highgrected settlements. Thirdly, the
competition authority may have more powerful metmsbtain information, for example,
powers to conduct dawn raids and cooperative agreenwith other enforcement agencies.
Finally, the cost to the plaintiff is much lower @ra large part of the evidence has been
gathered and presented by the competition authb8tnilarly the costs of the defendant in
the private action may be smaller witlioow-on case'® While this may imply that less rent
can be squeezed from the defendant in settlemeat\agener (2003§,this reduction in
costs is important at least in the UK setting.Ha UK, as in most other EU member states,
the loser pays all case related costs and while tilsdittle or no chance of losingfallow-on

case, there is always some probability that thigffawill lose a de novo case'?

From an optimal enforcement point of view, whileghbde novo and follow-on cases
offer incentives to reveal private information, tf@mer cases are likely to yield more
valuable information. Moreoverfollow-on cases, represent a form of free-riding by the
individual plaintiff on the resources of the comen authority. How might a plaintiff be
persuaded to pursuwe novo case instead, sparing the resources of the camopetiuthority
to pursue other (perhaps more urgent) cases?

3 The Incentives to initiate ade novo case

The aim of this section is to provide a simple mddehighlight the incentives of a

plaintiff to bring respectively de novo and afollow-on case. The results from the model will

8 Thus Stephenson (2005, p. 116) “without the ingotent of an expert government agency in the coofrse
litigation, the risk of erroneous decisions in pitir actions may increase, as courts must decitieuttifissues
without the benefit of an administrative recordtlee agency’s expert opinion.” There are some cased) as
restrictive practices cases, which are close endagtontract cases that the court will feel con#bht to
proceed without specialist knowledge and withoatéasing the risk of errors . In other cases, aggusare so
complex and subject specific that a more speciadiatt such as the UK Competition Appeal Ttibunadears a
better choice and where one would exgeldbw-on cases to lead to strictly fewer errors.

° See also the discussion in Rodger and MacCulla®9g, p. 588) on the value of public information fo
private litigants.

2 Of course, the would-be defendant will incur cdstslefending an infringement decision by a contjueti
authority. These are, however, costs which therdizsfist will incur irrespective of whether or notaldw-on
case ensues and are because they are not recevaralhot relevant to it when it is considers houcimto
offer in settlement.

" Wagener show how the US system of one-sided fénghin antitrust cases, whereby if the plaintifins
the loser pay all costs but if the defendant waagh pay own costs, create incentives for frivokuwiss aimed
solely at rent extraction. In particular he shotattthe plaintiff has a disproportionate incentivencrease its
trial costs, making the defendant willing to offaore to settle the case before these costs areeatcr

12 While there is some possibility of using a no-winfee agreement with the legal team, note thist th
payment method is not well suited to the Englisistcallocation system of loser pays. The way this ha
commonly been addressed in the UK is for the pfitat take out insurance, however in cases whigh @n
into millions of pounds, this does not seem araative option for many.
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assist us in considering issues of mechanism déwgimg regard in particular to the nexus

between public and private enforcement routes.

The scenario we are considering is one in whiclotrgial plaintiff has obtained
some information which points to a violation of qoetition law by which it has been
harmed'® To highlight the importance of private litigatiom reveal private information held
by the plaintiff, we assume that if the potentildiptiff does not act upon this information,
nothing will happen. If the potential plaintiff ddes to use the information, it can do so in
two different ways. It can use it as the startimgnpfor ade novo case, where the plaintiff
would provide the necessary resources to investijad case. Alternatively, the potential
plaintiff could pass (some of) the information teetcompetition authority in the hope that
they would take up the case and provide the ressuar a full investigation. Depending on
the outcome of this investigation, the plaintiffutd then initiate afollow-on case. In
choosing between these alternative courses ofrgotie will assume that the plaintiff will

select the one which yields the greatest possitpe@ed monetary benefits.

We will use the following notation. Lelbe the per-period discount fact@< o<1,
where values close to 1 indicate a high level ¢fepae. Thus one pound t periods from now
is worth &' today™ For simplicity we assumed the discount factor ¢othe same for both
plaintiff and defendant. Let subscript N denotdeanovo case while subscript F denotes a
follow-on case. Let;tbe the time the case takes until there is a fieaision for the plaintiff.

Thus for the follow-on case, this includes both thee taken by the initial case of the

competition authorityt*, and the time taken by the subsequent private, ¢&3. With this
notation, the total length of the follow-on casetis=t:* +t;°. Let p, be the probability

assessed at the time of initiating theenovo case of the court finding in favour of the plaiti
In the follow-on case, we assume that a findinganfinfringement by the competition

authority is conclusive evidence of a violationthe private follow-on case, while a non-

3 Thus we explicitly excludéollow-on cases where future plaintiffs only learn aboutittigngement during or
after the compeitition authority’s case. Such fatplaintiffs do not add to the number of casesyras

1 This amounts to assuming that the plaintiff ik nieutral. A risk averse plaintiff, faced with tvpmssible
lotteries, such as a court case or a settlemeci, leaving the same expected returns, would preéephe with
less variability. Since thde novo case is more risky because the probability ohiggind hence having to pay
the defendants costs are higher thdollaw on case, this assumption biases any decision betthegmo cases
in favour of thede novo cases. The consequence of this is discussed ifumtbige conclusion.

5 The discount factor may be close to 1 becauseestteates are very low and hence money keep vh&ie.
However, we can also interpret the discount faatom way to capture whether or not the award ircyzte-
trial interest. If not, the discount factor woullll else being equal be smaller as getting the avatat is less
valuable in present value terms.
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infringement decision bars a follow-on case. Giutais, the probability of the plaintiff
carrying the day in dollow-on case, assessed at the date where the plaintiff {hees

information on to the competition authoritg. is the probability that the latter finds a
violation Let D, be the damages awarded to the plaintiff by thetcinally, letC” and
C’ be the costs of the plaintiff and defendant of rivgte case and let total costs be

C = (C,P +CiD). Finally, assume that a winning plaintiff neverypats own costs, while a
losing plaintiff will pay a fraction of the defendant’s codfsso that the total costs to the

plaintiff loses ade novo case is given bk + A [C> =C, —(1-A)[CY.

If a case goes to court, two events are possilie.Chse is decided in favour of the
plaintiff, in which case it receives damages, witile defendant pays damages and costs. The
case is decided in favour of the defendant, in Wwitiase the plaintiff pays the share of costs
determined by the cost allocation rules, while tleéendant meets whatever costs are left
unpaid by the plaintiff. The expected outcome & tourt case provides the backdrop for
negotiations to reach an out-of-court settlemeecaBise these settlements save legal costs,

they are efficient and desirabffé.

3.1 The expected outcome of a de novo case

The expected present discounted monetary valugetplaintiff of ade novo case can

be written as:
SE =" [ﬂpN DDN _(l_ pN)I:(CN _(1_)‘)mﬁ ))

Note that with this expectation, the plaintiff inch a case would never settle for less tBan

The expected present discounted monetary valueeatiotal cost of the case to the defendant

is given by:

'8 Unlike Kauper and Snyder (1985), we assume thtit plaintiff and defendant have the same assessafient
the likelihood of plaintiff success. Differencesdasessments can lead the two parties to go té i@her than

to settle, which wastes resources and hence leawitge outcomes for both parties. Kauper and Sngtew
that difference can lead the plaintiff to prefefodow-on case. For simplicity we assume that an infringegmen
finding by the competition authority will result ian award to the plaintiff should the case comedart
(ignoring other obstacles which might include céiesa quantification, antitrust injury, standing canhe
availability of a passing-on defence). This is apiate given that the principles governing sushiés have not
been given much consideration by the national amhi@unity courts.

" This fits both the UK and the US. In the UK, geailsrthe loser pays costs,= 1. This is the norm for most,
but not all, EU member states. In the US, exceptlgrior private antitrust cases, the plaintiff dagot pay her
own costs if successful, whike= 0.

18 Absent any strategic motives on the part of ttagnpiff.



Sy =3" [ﬂpN EQDN +CN)_(1_ DN)Eﬂl—?\)mﬁ)

Note that the defendant will not settle for morart!s;, . Assume that settlement can be

achieved before any of the costs are incurred. Therifference between the minimum for

the plaintiff and the maximum for the defendantegiws the range for potential settlement,
St -Sp =d"™ [C, . There is a number of different ways in which tlaisuld be split,

depending on the bargaining power of the two pariiethe case. We will assume that the
gains from settling is split evenly, but nothingtseon this. Thus the expected gain frondea

novo case is
S, =S} +13" [T, =8" ffp, D, +3[C, ~(t-p,)rfc, -@-A)e}) @

3.2 The expected outcome of a follow-on case

We will for simplicity assume that the plaintiff ver starts a follow-on case unless
the competition authority established a violatiow d&aence will never lose a case. Moreover
we would expect the costs of the plaintiff to bedest relative to the costs oflanovo case.
Given this, the expected present discounted monet@ue to the plaintiff of dollow-on

case once the competition authority case has beddeti can be written as:
SP=8% D,
The expected costs to the defendant is:
SF=3% [{D, +C,)

As in thede novo case, the gains from settling are the presenbdiged value of the costs

saved, but in this case discounted back to thenbej of thefollow-on case 3" [C.. Thus

the expected value offallow-on case at the point of detecting the violation is:

Se =5 (pe EﬁSE"'%[EEO B[:F):6tF pe [ﬂDF"'%[CF) 2)

Note in passing that the plaintiff has a strongenttve to talk up the cost offallow-on case
in order to get a bigger offer of a settlement.sTdalverse effect on the incentives to keep the
costs of legal cases low is stronger than thatddoy Wagener (2003) for the one-way fee

shifting system.

3.3 Comparison and analysis

Comparing the two expected gaingjeanovo case will be preferred by the plaintiff is

Sy > S We can write this as



3™ EﬂpN D +%|:CN _(1_ pN)[ﬁCN _(1_)‘)[@3))> 5" (Pr [ﬂDF +%|:CF) 3

While the expression so far has allowed the cdstation rule to be flexible enough
to cover several jurisdictions, we will in the ranger focus on the most common form of
cost allocation within the EU, where loser pays iatiplying thatA = 1. Rewriting equation

(3) we can express this as:
o WDN DDN -0 |]JF DDF >%[ﬁ6tF HJF [CF -3 q)N [CN)"'%[&N [ﬂl_ pN)[CN (4)

Where the inequality in (4) holds, the expectedigalf ade novo case to a plaintiff is
higher than the expected value dbHow-on case and hence the plaintiff faced with relevant
information will prefer to initiate ae novo case rather than pass information on to the
competition authority? To assess this likelihood, we will look at thetdefind-side and the
right-hand-side of (4) separatéfyNote that the former relates to differences ineeted
damages while the latter relates to differencesxipected costs. Secondly, if the left-hand-
side is negative, any positive incentive to purade novo case must come from the cost side
and comparing (£J and (2) this implies that the probability of wingithede novo case is

relatively high and the costs relatively low.

We would normally expect that the expected damagesto the plaintiff is no lower

in the follow-on case than thele novo case,p. [D. = p, D, , mainly because once the

potential violation has come to light, the probepibf satisfying the required standard of
proof for finding a violation is higher when thepextise and the resources of the competition

authority are brought to bear on the probféri.this is true, the left-hand-side can only be
positive if 3 > &', which in turn, ad<d< limply thatt, <t., i.e. the de novo case

must reach an outcome quicker.

' Note that we have assumed that the plaintiffsk-rieutral. If the plaintiff is risk averse, thedrece swings in
favour offollow-on cases because these are assumed risk-free.

% The value of a number of the parameters are datechjointly, something which the discussion in gaper
does not reflect accurately. If may for examplethmt the same information boosts the probabilityvifning,

the damages awarded and shortens the length oftdake. However, in this case, our conclusions are
strengthened.

2! Note that foA = 1, (1) can be written aS), = &™ [ﬂpN D, +iC, -(1- pN)[CN)

%2 The one thing which goes against this assumptidhat the standard of proof i novo cases is likely the
civil “on the balance of probabilities”. Althoughis still unclear exactly what standard of prdwod tompetition
authorities in the UK will be held to, it appearsri JJB Sports plc v OFT [2004] CAT 17, [2005] CompAR 29
(para 204: “strong and compelling” evidence) tohigher than the civil standard. Note thatoHow-on case
would be locked into this higher standard of proofess afollow-on action could be pursued where the
competition authority did not find a violation. Bhinas the potential to create an inconsistencyhiat was to be
proven. The exact effect is at present unclearstite subject for further research.
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The right-hand-side is harder to sign. On the sud#, although the plaintiff has an
incentive to talk up the costs offalow-on case, we would expect that the costs indée

novo case is much higheC, >C., because the plaintiff is unable to free ride te t

resources of the competition authority. It would rsural to expect the first term on the
right-hand-side to be negative, and as the secenu is positive, the overall sign is

ambiguous. If the costs, the probabilities and sirteea decision were all the same for both
cases, the right-hand-side would reduce &' [{L- p)(C, which is clearly positive. If the
cost of the follow-on case was zero, the right-hsigdgé would reduce to
13" [fL- 2p, ) [T, which is positive so long gs, <1. This suggests that the key is the

probability that the plaintiff wins @e novo case. If this probability is high, then the right-
hand-side is negative and hence the inequalitgmmight hold even in cases where the left-
hand-side is also negative (if less s0). The redeorthis is that the high probability of

success reduces the potential costs of the plaimtéde novo case while the higher expected

court costs in such a case imply a more generdas affa settlement.

It is constructive to consider an alternative wagxpress (4) given below.
o™ [Py [ﬂDN _%E[:N)_6tF [pe EQDF_%[CF)>%[6IN [ﬂl_pN)BDN (5)

Note thatD; -4 [C, is a measure of the net value of a case in wliiiehcosts are split. We

would expect these to be greater for follow on saskere the probability of winning is also
likely to be greater. This further points to thepwntance of speed. Secondly looking at the
new right-hand-side, this shows the importancéhefdosts of thele novo case being modest

as well as the chance of the plaintiff winningrigehigh.

34 Summary

Summing up, the model demonstrates that the kegettng morede novo cases is
that these cases must reach a conclusion muchegizé&nfollow-on cases. The intuition is
fairly obvious. Success in fallow-on case is a relative certainty for a plaintiff, venhéde
novo case involves a greater risk of losing. Thus wnfedow-on cases involve costly
waiting, they will be favoured. The only ways tlkisuld be overturned is if private courts are
more generous in awarding damagesdennovo cases or, having a similar effect, the
probability of proving an infringement is greateeftoe a court as compared with the
competition authority (as may be the case wherecthet applies a lower standard of proof
than does the competition authority). In additionthis, de novo cases are more likely the
higher is the probability of winning such a case, the stronger the evidence the plaintiff
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possesses and the simpler the case is to put twthies. The intuition is that this reduces the
risk of a decision adverse to the plaintiff in tti®novo case. Lower costs ale novo case
have two opposite effects. They lead to a smaldgopt for the plaintiff where it loses but
they also lead to less generous settlements. Finvafierede novo cases are quicker, the size
of the discount factor matters. In jurisdictionsesd no or only limited interest payments are
added to damages, there are stronger incentivedefoovo as compared with follow-on
cases where the former are relatively quicker.

4  Policy

With this little model to hand, what can we say w@bbow to encourage de novo
cases? We will focus the discussion on the areasoldiision, predation and restrictive

practices such as foreclosure.

For collusion, direct buyers - the plaintiffs witklevant information and incentives to
oppose the practice - may have access to incrimgavidence, but where this is insufficient,
they have a lesser prospect of revealing informatian the competition authority: even in
those jurisdictions like the UK with the most gemes discovery rules, the competition
authority is always in a superior position from @formation gathering point of view.
Moreover, plaintiffs do not have access to a powdehiency policy instrumerft Thus it is
likely not only that it would be considerably marestly for the private plaintiff to establish
an infringement but also that the probability otlsua finding would be lower. Without
confessions, such cases are likely to be protra@tiéisough this is also the case for public
cases against cartels). Finally, there is no eweéethat private courts would take into
consideration that the cartel members had already bined. The converse may be true,
however. In the US, the sentencing guidelines fa Department of Justice Antitrust
Division in cartel cases state clearly that theysmin their fining policy take into
consideration the ability of the defendants to mbeir civil liabilities arising from the
case’ Thus there seems very little advantage in termef¥ariables t, p and D, while there
are substantial disadvantages in terms of costshddi a large carrot such as multiple

damages, it is hard to see how such offences waitrakctde novo cases.

% They could in theory offer one of the cartel memsbé settle for a minimal amount in return for
incriminating evidence about the other cartel menab€he legality of such an approach is far froeacl For a
discussion of joint and successive actions, se&ibed al. (2003, p. 850-865)

24 United States Sentencing Commission GuidelineS,©.§3612(f)(3)(A) and §8C3.3.
10



For predation, the plaintiff is likely a rival andhere used non-strategically, time will
be of the essence since if the predation is naiditbto an end the plaintiff may well go out
of business. Such cases are good candidatedefoovo cases. However, the plaintiff will
need to be in possession of information over thet structure of its competitor in order to
satisfy the cost floor rules for predation. It isg@able that, even without precise cost
information, a competitor will be in a better pasit than a competition authority to adduce
evidence of predatory pricing given its locationthe market in question. Where prices
exceed the lower floor (normally average varialdsts) but not the upper floor (average total
costs) the plaintiff may also need to show thatdtveas an exclusionary intent on the part of
the defendant which is arguably as difficult asagiihg confessional evidence in a cartel
case. The revelation of information facilitated Igation also comes with certain dangers.
As many have pointed out, see in particular Cr@08%), firms have an incentive to misuse
private litigation as an opportunity to price sigriehus while we might get such cases it is

necessary to have adequate safeguards in plaetetostrategic litigation.

For restricted practices, the plaintiff is prevehty an agreement with the defendant
from doing what it wants to, for example, by anlasive purchasing obligation. Such cases
may well be costly to pursue because the issuaghether the practice is illegal and how
much the plaintiff has been harmed are complexnamy cases, therefore, the outcome will
be uncertain, but the competition authority haohweious advantage in informational terms.
It may have more expertise, but many of these caseslosely related to contract cases and
hence courts have more experience than is norrtfalycase in competition litigation. The
deciding factor here is likely to be whether ijiscker to pursue de novo case and possibly
even whether it would be even quicker to pursuenthgéter as a contract caSeHowever, if
these cases are such that we cannot distinguisieeetprivate suits aimed at opportunistic
contract modification and those aimed at allev@atdamaging restraints of trade, private
enforcement may still end up doing more harm thamdg Again, it is necessary to have in

place safeguards to deter strategic litigation.

5 Conclusions

In this paper we have looked at the conditions s&ag to encourage plaintiffs with
the relevant private information about violatioricompetition law to opt fode novo rather

% Salop and White (1986, p. 1048-49) investigats for the US Georgetown Study sample and find that
contract like cases are not resolved quicker. Bu¢ ltriple damages skews the analysis, since fffaimay be
willing to wait for the triple damages rather thgetting an even quicker resolution to its predicaime
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thanfollow-on cases. Where plaintiffs have in their possessiemnecessary information, or
where this information can be readily obtained tigto efficient discovery rules, daovo
cases add more to overall enforcement tharfodow-on cases. The latter represent little

more than free-riding on public resources.

To encourage this beneficial form of private enéonent which increases the overall
level of enforcement we need to ensure that thes @dthese cases are as low as possible and
decisions are reached as quickly as possible artdirdg far quicker than is the case for
follow-on actions. This also has implications ftwetsort of cases which are likely to be
pursued, with the most likely being those wherefthere of the plaintiff is threatened, such
as predation cases or vertical restraints casesudh instances the possible benefits of
bringing a case (by either route) goes beyond weed of damages; it extends to gains from
securing that the anticompetitive practice ceaBesthe purposes of the model advanced in
this paper, we can capture this through an increaske impatience of the plaintiff. This
could either be through a lowering of the per prddscout factor, or even through the
discount factor being zero after a point in timerefluction in the discount factor ensures that
the value of a quick resolution is increased. Iy aase, more speedy resolution of cases,

including appropriate incentives to settle, brimgth it wider benefits to society.

Given the need to encourage efficient forms ofédition, incentives to settle should be
maintained. Such incentives should, however, nat counter to the bringing of de novo
cases in favour of follow-on cases. Kauper and 8nyd985) were concerned with the
incentives for firms to settle their case and withat makes settlement more likely. In their
model, cases do not settle when the two partidsrdibo much in their assessment of the
probability that the plaintiff will succeed.Because it is possible that both parties tdea
novo case are too optimistic about their own chancguotess, they may fail to settle and this

lowers the expected returns to the plaintiff ofiating such a case. The outcome ifoléow-

% With complete information all cases should sefflee law and economics literature on tort idertiifp broad
classes of models in which settlement may not hap@se class, to which the Kauper and Snyder (1985)
model belongs, assume differences in assessmeuhtis aften referred to as the “differing perceptiomodel
since both parties are reluctant to settle as ieeestimate the quality of their own case. The othass, often
referred to as the “asymmetric information” modsdsume asymmetry of beliefs so that the plairgifbétter
informed about the strength of its case. To settlpossible cases, the defendant has to makeldh#iff with

the best possible case accept the offer. This ntbahsn most cases the defendant is paying tochrand it is
better to lower the offer and accept that themdbance of a rejection and a subsequent courtEasa survey

of these models, see Miceli (1997, ch. 8). Forraesuof the economic approach to litigation, se@t€pand
Rubinfeldt (1989)
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on case is much more of a foregone concludiamd settlement should happen for sure in
those cases. Their conclusion is that becauseeomtlich reduced risk of the case going to
court rather than being settled, plaintiffs mayfpréo wait and initiate dollow-on case®®
This result is important because it provides yeitl@r reason for a bias towarfidl ow-on
cases. Given this systemic bias in favour of folowcases, there may be good reasons to
strengthen the incentives of a plaintiff to purgleaovo cases instead. One way would be to
recover some of the costs of the competition aitthar a follow-on case. This would be
justified given the free-rider problem that we haeéerred to throughout this paper. On the
other hand, this rule would have little or no effécthe cost rule would result in this cost

being recovered from the defendant rather thamplduatiff.

The model in section three made a number of sigptfassumptions which deserve
some mention. Unlike Kauper and Snyder (1985) vgairag that the two parties agreed on
the probability of the plaintiff winning the coucase. Relaxing this assumption would as
argued above make tli@low-on case more attractive to the plaintiff since it Wbsettle for
sure and hence, at least on average, save legal &ezondly, we assumed that the plaintiff
was risk-neutral. As such it only cared about therage outcome, not about how risky each
individual case is. As plaintiffs in competitionses typically are much smaller firms than the
defendant (Salop and White (1988)), one might thinleasonable to assume that they are
averse to risk? If the plaintiff is risk averse, again ti&low-on case is much more attractive
as it is (much more of) a sure thing.

The availability of treble damages in the US giwdong incentives for firms to
pursue private actions. Analysing the empirical lgsia of data the Georgetown study,
Kauper and Snyder (1985) find that for the 19733L@@riod,follow-on cases in the US
represented less than 20% of private cases. Tkidtres misleading, however, for two
reasons. First, follow-on cases involved signifitarlarger amounts of money, partly
because of an over representation of price-fixiages. Secondly, many of the cases in the
Georgetown Study appeared to be contract casesrr#itian antitrust cases, the triple
damages rule itself distorting the incentives tospa the antitrust rather than the contract

2" The problem of establishing causation as welhassize of damages should not be underestimatédhéne
is much greater scope to disagree on whether @& eoaompetition authority would find a violation.

2 We will count credible threats of pursuing a casean initiation. Note that unlike the US, caseshenUK
and EU which are settled leave very little evideattheir existence.

2 That is, faced with two possible lotteries, sushaacourt case or a settlement, each having the sapected
returns, they would prefer the one with less valitgb
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route. Of course, such cases can only be pursuadwie Those problems aside, the adoption
of a treble-damages rule (or other such deviceleimovo cases only could be used to give
incentives to plaintiffs to pursue de novo insteddollow-on actions. This is appropriate

given that the asymmetries which exists betweeirvibealternative routes.

We noted at the beginning the need to view thereafoent regimes — public and
private - as part of a unified system. In that eahtwe observed that increased private
enforcement may alter the behaviour of the compatiauthority, for example, by its
applying a higher level of scrutiny to the eviderafecomplainants. The prospect of an
increased use of private enforcement may alsoanfie the competition authority in the
manner in which it selects the cases it wishesate tforward. For example, where a
complainant reveals to the authority informatioffisient for the complainant itself to secure
an infringement finding (or where such informatiovould be readily available under

discovery rules) the authority may well wish todbear from intervening.

The overriding message of this paper is the coniyl@ft designing an appropriate
private litigation regime which on the one handrpotes those cases which increase welfare
in society but at the same time limits any adverffects from strategic behaviotft An
appropriate design will include checks and balanaed must recognise that marginal
changes to design may have either no or alternativery large effects. Just one missing
piece of the puzzle may mean that the private eefoent does not work at all. Finding that
last piece, however may lead to a significant jumpse.

%0 On the potential for strategic action by plairstiiee Harker and Hviid (2006) and the papers titexin.
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